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Inspection and Investigation Procedures Safety Assurance
and Compliance Program: Focused Enforcement

The Safety Assurance and Compliance Program (SACP), which entered its third year in 1997, have
already produced significant safety results. SACP entails both effective allocation of inspection time and
resources to address safety problems at their root and effective enforcement of the safety laws to make
sure those problems are being addressed. This chapter is intended to ensure that all FRA safety
personnel understand and implement a consistent enforcement policy under SACP.

SACP is an outgrowth of President Clinton's directive to Federal regulatory agencies that their inspection
and enforcement programs be designed to achieve results, not punishment. In the Government
Performance and Results Act, Congress, too, has directed that Federal agencies establish measures of
their performance and manage their programs toward achieving specific results. SACP is the best
method of getting safety results because it leverages FRA's limited resources.

SACP seeks to address safety problems at the level where they originate: if they are systemic in nature,
we seek a system-wide solution going to the problem's root causes. We attempt to reach solutions to
system-wide problems by creating partnerships with railroads, shippers, and their employees. Investing
those responsible for actually implementing a solution in the process of devising that solution is a time-
honored way of increasing the chances of success. When solutions are identified, they are embodied in a
SACP action plan. FRA then monitors the implementation of that action plan to ensure safety
commitments are fulfilled.

Enforcement of the Federal railroad safety laws is a very important part of SACP. In fact, FRA's strategic
plan states that uniform enforcement of the safety laws is FRA's primary mission. In very general terms,
our enforcement must be reasonable, fair, and firm, and it should be focused on the most important safety
issues we confront. Enforcement that meets this description will be a very powerful tool for motivating the
industry toward FRA's goal--shared by the entire

industry--of zero accidents and zero injuries.

Summary of Enforcement Principles Under SACP

When SACP was first announced in March 1995, the greatest emphasis was placed on getting to root
causes of systemic safety problems through partnership efforts. This was, and is, the program's major
innovation. Because this central thrust of the program entailed a certain amount of enforcement
forbearance concerning the subjects of a system audit during the period of the audit, the erroneous
impression may have developed that SACP called for refraining from use of enforcement tools in nearly
all cases. However, there never was any intent to eliminate or discourage use of the enforcement tools or
the exercise of discretion, which is necessary for rational enforcement. In fact, SACP actually involves
stronger enforcement than before because it seeks to better target our enforcement efforts toward serious
safety problems.

For most of FRA's history, one of the major factors FRA and others would use to measure the success of
the safety program was the quantity of enforcement activity. However, what really matters is results as
measured by the level of compliance with safety laws and the frequency of accidents and injuries.
Accordingly, under SACP, our major concern is with the quality and effectiveness of safety compliance
efforts, including enforcement. The SACP principles of focusing on root causes and leveraging our
resources to achieve results cut across the entire safety program. With limited inspection and
enforcement resources, and with the knowledge that less adversarial methods are frequently effective, we
must, of necessity, be selective in choosing enforcement targets. This provides guidance on how to
ensure that our enforcement approach is consistent and our enforcement actions are most effective.
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Basic Principles

These are the basic principles (each of which is discussed more fully, below) of enforcement under
SACP:

Use Discretion: Exercise enforcement discretion in accordance with the agency's longstanding criteria
found in 49 CFR Part 209, Appendix A (see Chapter 4 in this manual). Where, consistent with those
principles, the situation warrants use of an enforcement tool to ensure compliance and increase safety,
take the enforcement action.

Focused Enforcement: In deciding whether enforcement action is necessary, make a special effort to
focus enforcement where it will do the most good, i.e., where accident trends, inspection data, direct
observation, and/or the violation's inherent seriousness indicate that enforcement action is needed to
address a significant safety risk.

System wide Audits: In system wide audits, refrain from enforcement action concerning the subjects of
the audit as long as full cooperation continues, unless a violation is extremely severe. This limited
forbearance is an important way of developing a cooperative atmosphere for mutually identifying root
causes of problems and achieving solutions.

Safety Action Plan Violations: Where a railroad or shipper has developed a Safety Action Plan as a
response to a Safety Profile and a Senior Management Meeting and then committed violations of the
safety laws directly related to the Safety Action Plan, strong enforcement action should be taken in every
case, absent a compelling reason.

Small Companies: In dealing with very small railroads and shippers, abide by the dictates of President
Clinton and recent small business legislation, which generally require that enforcement agencies, in
deciding whether to assess penalties and determining penalty amounts, give great weight to whether
violations were committed in good faith and the swiftness of remedial action. As has long been FRA's
policy, we strive to assist these small businesses in their compliance efforts.

Enforcement Discretion

FRA inspectors may detect violations of the safety laws during system audits, regular inspections, when
investigating complaints, or when investigating accidents. Each inspector has discretion to determine
whether a violation warrants enforcement action. If every violation led to an enforcement action,
inspectors, FRA attorneys, and the regulated community would spend an inordinate amount of time
dealing with--and probably litigating--these matters, regardless of their potential impact on safety. On the
other hand, if inspectors lacked the discretion to take enforcement action where they thought it was
necessary, their ability to affect safety-related behavior--and the agency's impact--would be greatly
diminished. In deciding whether enforcement action is the best method for addressing noncompliance,
FRA inspectors weigh the criteria set forth in 49 CFR Part 209, Appendix A. The inspector considers
these factors:

the inherent seriousness of the violation
the kind and degree of potential safety hazard presented by the violation under the circumstances
any actual harm to persons or property already caused by the violation

the offending person's general level of compliance
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the offending person's recent history of compliance with the particular rules involved, especially at the
particular location involved

whether a remedy other than a civil penalty (ranging from a warning to an emergency order) is
appropriate under the circumstances, and

other factors relevant in the immediate circumstances.

Having considered these factors, the inspector may exercise discretion to seek an enforcement remedy
or to provide the railroad, shipper, or individual an inspection report documenting the noncompliance and
discuss measures to obtain compliance. It is important for every inspector to know these criteria and
consider them in making enforcement decisions.

Generally, this discretion is exercised wisely. Note that one of the factors to consider is which
enforcement remedy is appropriate. Each inspector should be familiar with the full range of actions. The
SACP seeks to improve the quality of these judgments on when to take enforcement action and which
action to take. During development of a Safety Profile under SACP, for example, the need to engender
an extremely high degree of cooperation in order to address any systemic problems is an "other factor"
relevant to the circumstances and points toward refraining from enforcement action.

Similarly, a provision in a Safety Action Plan that a railroad will fix a certain system-wide problem within a
defined period is an "other factor" that strongly suggests refraining from enforcement action concerning
individual occurrences of that system-wide problem during the defined period so long as the railroad is
making a good faith effort to fix the system-wide problem as agreed in the Safety Action Plan. However,
in either example, where the first two factors listed above (the inherent seriousness of the violation and
the risk it poses in the given circumstances) point very strongly toward enforcement action, these factors
would outweigh the more general factor.

Where enforcement action appears necessary in the context of developing a Safety Profile or monitoring
the implementation of a Safety Action Plan, the inspector must first consult the SACP Team Leader.
Ordinarily, the Team Leader will defer to the judgment of the inspector on the need for enforcement
action. However, the Team Leader is responsible for coordinating SACP activities and needs to ensure
that FRA follows a consistent approach with respect to the particular railroad or shipper. The Team
Leader's role provides him or her with a broader perspective on compliance issues across the railroad's or
shipper's system. The Team Leader, after applying the discretion criteria, may conclude that the
recommended action will not be taken (or conversely, could require preparation of enforcement actions
that had not been recommended by an inspector).

Focused Enforcement

Focused enforcement entails concentrating enforcement efforts primarily on the types of violations most
likely to cause an actual train accident or injury. FRA's accident/injury database provides a wealth of
information on what these leading causes of accidents and injuries are. The basic principle here is
allocating our finite enforcement resources on those areas where improvements in compliance are most
likely to produce concrete results. The principle is the same with regard to allocating inspection
resources; as discussed in a separate document on inspections, we need to use available information on
safety risk criteria to better guide our selection of inspection priorities.

FRA inspectors shall utilize FRA's accident, injury, and inspection data to gain better insight into the types
of violations that are actually causing large numbers of accidents and injuries. While much of the
information is already available to the field, FRA will distribute to the field, data summaries showing the
leading causes of train accidents and injuries by safety discipline, cause code, and regulatory section.
The data will be industry-wide and broken down by railroad. With this information, inspectors will be
better equipped to weigh the discretion criteria concerning the inherent seriousness of violations and the
level of risk posed in specific circumstances. This is not to suggest that enforcement decisions are to
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become entirely driven by data. Direct observations and experience will always be necessary elements
of these decisions. However, because the agency has adopted certain performance goals linked directly
to reducing the rate of certain unsafe events, we need to make better use of the data we collect to help
guide our achievement of those goals.

In the meantime, we encourage inspectors to make use of data already at their disposal, including
accident data, inspection data, and their own experience about the most important safety hazards.
Inspectors should give this information great weight and strongly consider enforcement action whenever
these especially unsafe conditions occur, with a goal of maximizing the safety return on enforcement
efforts. While some enforcement actions will continue to be necessary on matters that are not likely to
actually cause accidents or injuries but violate rules that are important underpinnings of an effective
regulatory program (e.g., reporting, record keeping and inspection requirements), those matters that are
serious safety concerns are more likely to be the prime candidates for enforcement actions. Reporting,
record keeping, and inspection violations become more important to the extent they are widespread
and/or bear directly on compliance with substantive requirements.

Where inspectors are focusing on leading causes of accidents and injuries, their violation reports should
summarize the factors underlying their decision. For example, where a track report alleges wide gage
violations on a railroad that has wide gage as the leading cause of its track-caused accidents, the report
should briefly explain why those violations are especially important.

Over time, this more careful focus on how enforcement discretion is exercised should reduce the number
of penalty assessments that might be considered "nitpicking" by FRA's regulated community. On the
other hand, as we refine the process, we may decide to adopt a "zero tolerance" (i.e., always enforce)
policy for the most egregious violations. The goal is not to achieve a particular volume of enforcement on
the high or low side. The goal is a compliance program in which enforcement discretion is routinely
exercised in a common sense way to address important problems that more cooperative methods have
not solved.

Failure to Implement a SACP Action Plan

Railroads benefit from the enforcement restraint we show during development of system-wide Safety
Profiles. However, when a railroad (or shipper) has agreed to a Safety Action Plan to address those
issues and then fails to follow through on specified action items, any noncompliance that results is an
especially strong candidate for enforcement action. In such situations, the railroad has demonstrated an
unwillingness or inability to follow through on its safety commitments to address identified safety hazards,
which would only be encouraged by FRA's further lenience. Unless there is a compelling reason to the
contrary (e.g., we detected only a handful of minor violations after a dramatic systemic improvement
demonstrating the railroad's full commitment), these situations should lead to enforcement actions. As
discussed above, before initiating such actions, inspectors need to consult with the SACP Team Leader
to ensure a coordinated FRA approach.

Any enforcement actions that do arise from such situations should be marked clearly on the transmittal
sheet to the Office of Chief Counsel as "SACP Follow-up Violations." The violation report should state
clearly what the railroad committed to do as an action item and how the violations demonstrate a failure to
live up to that commitment. FRA attorneys will transmit such violations with an especially stern penalty
demand letter requiring a response within 30 days and explaining that FRA expects either payment in full
or prompt negotiations resulting in a payment of a very high proportion of the initial amount assessed.

Small Businesses

FRA's guidance to its field inspectors has for some time emphasized the unique nature of small railroads
and shippers. That guidance encourages inspectors to help these companies find ways to achieve
compliance. FRA is especially careful in exercising its enforcement discretion where these smaller
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entities are involved; being mindful of the disproportionate impact a civil penalty may have on a very small
operation. Of course, there are situations where, in the view of the FRA inspector, a small railroad or
shipper, must be fined in order to gain compliance.

On April 21, 1995, President Clinton directed Federal agencies to take special actions with regard to
enforcement of regulations against small businesses. The President's memorandum of that date stated
(with emphasis added):

To the extent permitted by law, each agency shall use its discretion to modify the penalties for small
businesses in the following situations. Agencies shall exercise their enforcement discretion to waive the
imposition of all or a portion of a penalty where the violation is corrected within a time period appropriate
to the violation in question. For those violations that may take longer to correct than the period set by the
agency, the agency shall use its enforcement discretion to waive up to 100 percent of the financial
penalties if the amounts waived are used to bring the entity into compliance. The provisions in [this
paragraph] shall apply only where there has been a good faith effort to comply with applicable regulations
and the violation does not involve criminal wrongdoing or significant threat to health, safety, or the
environment.

The principles of the President's memos are the policy of the FRA. FRA has discretion not to seek civil
penalties or take other enforcement action when it detects noncompliance. In fact, more often than not,
the FRA inspector chooses to provide his or her findings to the railroad and discuss progress toward
future compliance. When we apply the enforcement discretion criteria, one "other factor" to consider is
the entity's level of sophistication and resources. Where a civil penalty has been assessed, FRA has the
authority to compromise the penalty for an amount equal to at least $500 per violation. With that statutory
floor in mind, FRA exercises its compromise authority to waive a portion of the assessed penalty in nearly
every case. How much of the initial penalty is waived depends on many factors, but certainly efforts to
achieve compliance are among the most important considered.

In 1996, Congress enacted the Small Business Regulatory Enforcement Fairness Act ("SBREFA").
Among other things, SBREFA requires each Federal enforcement agency to: establish a program for
responding to inquiries by small entities; establish a program for reducing or waiving civil penalties for
small entities that tracks very closely with President Clinton's policy, outlined above; and prepare small
entity compliance guides for any new rule that will have a significant economic impact on a substantial
number of small entities. The act also establishes Small Business Regulatory Fairness Boards in each
region of the Small Business Administration (SBA). These boards may hold hearings on complaints filed
by small businesses concerning compliance or enforcement activities by Federal agencies, and then
advise the SBA's Enforcement Ombudsman of their findings. The ombudsman will work with any agency
about which complaints are received.

FRA has issues a notice in the Federal Register defining "small entities" for purposes of the railroad
safety laws, explaining its program for responding to inquiries by small entities, and explaining its
enforcement policy with respect to such entities. In the meantime, FRA inspectors should carry on their
activities with regard to small entities as they ordinarily would. All FRA enforcement personnel should
provide the most prompt and clearest answers possible to questions raised by small entities. Because
the law may permit reliance by the small entity on such advice, enforcement personnel should document
what they say to whom and when. If there is any question about an interpretive issue, regional managers
and FRA counsel should be consulted.

While we need to be very mindful of the unique circumstances of small entities, we should not be inhibited
from doing our jobs where they are concerned. Lack of size does not excuse safety violations, especially
those that are serious, frequent, or committed in the absence of good faith. Where enforcement actions
are necessary against small entities, be sure to document in the violation report any previous violations,
attempts made to resolve our concerns short of enforcement action, contacts with the small entity on
compliance issues, and any special safety hazard associated with the violations. In civil penalty actions
against such entities, FRA attorneys will make extra efforts to elicit information concerning remedial
actions that have been taken and give any such actions great weight in reaching a compromise.
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Integration of Safety Profiles, SACP Audits and Civil Penalty
Negotiations

Safety personnel must ensure that enforcement efforts, Safety Profiles, and SACP Audits become fully
coordinated and integrated. Any violations involving a failure to adhere to a SACP Action Plan deserve
special handling and an especially firm negotiating posture. Civil penalty settlement conferences need to
be coordinated with senior management meetings to ensure delivery of a consistent message. Because
they tend to reveal any system wide compliance problems, civil penalty negotiations often involve
discussion of issues similar to those that arise in development of Safety Profiles. Issues discussed in
senior management meetings, as areas of FRA concern may already be the subjects of pending
enforcement actions. The idea is to use the settlement conferences to highlight issues raised in the latest
SACP Safety Profile or SACP Audit of the railroad (or shipper), or likely to become SACP issues if the
railroad does not improve compliance. In addition, the settlement conferences provide the Office of
Safety Assurance and Compliance managers an opportunity to ensure that enforcement is being focused
on the most important issues and that SACP Safety Profiles are addressing important issues being
presented in enforcement cases.

Achievement of this seamless integration of our civil penalty process with the SACP process will require
sustained coordination and cooperation by the attorney assigned to the railroad and the SACP project
manager. Both the attorney and the manager will be responsible for making clear to the railroad that civil
penalty cases and the SACP audits are complementary parts of the same safety program. The likelihood
of success in the cooperative safety efforts at the heart of SACP is strengthened when the consequences
of failure to cooperate or to follow through on safety commitments are clear. Of course, in order to
increase incentives for cooperation, specific evidence of substantial remedial action going to the root
cause of a safety problem should be given great weight in settlement negotiations. This balance between
firm enforcement and cooperative effort is essential to the program's success.

Conclusion: The Safety Assurance and Compliance Program is designed to ensure that FRA exercises
its safety authority in a common sense way that focuses on results. The principles set forth provide
guidance on how to exercise our enforcement authority in just such a manner. All FRA enforcement
personnel must become familiar with these principles and apply them in making their daily enforcement
decisions.

Guiding Principles for FRA's Safety Initiatives

Preamble: The FRA partnership with rail labor, rail management, State representatives and shippers is
built on cooperation and trust. This cooperative approach has already achieved significant safety results
and ensured the success of FRA's Safety Assurance and Compliance Program (SACP). SACP is the
best method of getting safety results because it leverages FRA's limited resources. The safety initiatives
outlined below explain how to effectively allocate inspection time and resources to address safety
problems at the level where they originate. The outcome will be a more accurate focus on the root
causes of the safety problems. This guidance also explains the role of SACP and the traditional site-
specific inspections.

Annual Resource Allocation Meeting

The Regional Administrators, Project Safety Coordinators, and headquarters managers are responsible
for the development of an annual strategic resource allocation plan.

A team composed of all Regional Administrators, Project Safety Coordinators and Office of Safety
headquarters managers will meet annually in January to plan how resources will be used for the year.
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The team will use the Annual Allocation Analysis (AAA) model as the starting point for targeting
resources.

Data from the AAA model and other sources that highlight questionable safety performance by a railroad
will be further analyzed to decide if a SACP project is appropriate or whether traditional site-specific
inspection actions are needed.

Description of the AAA Model

The exhibit data are presented by region, discipline and railroad. Railroads have been grouped into one
of three classes to assist in the team analysis process. The largest class is railroads with annual
employee hours worked that exceed 400,000. The middle class of railroads is less than 400,000 annual
employee hours worked with total train miles times employee hours worked that exceed 100 million. The
smallest class of railroads has train miles times employee hours worked that are less than 100 million.

- As to the specific risk factors in the model, units inspected are weighted using Quality
Improvement Program hours (total units inspected multiplied by the average time to
inspect a unit). A defect rate (defects divided by units inspected) is used instead of total
defects found. With the exception of the OP discipline, the accident count column only
includes accidents that were specifically caused by the discipline. The OP discipline
includes all accident causes. Casualty counts only include fatalities and serious injuries
(dislocation, fracture, amputation, hernia, internal injury and loss of an eye) for the
discipline except for the OP casualty count, which includes all disciplines. Counts for
tons and hazmat tons have been divided by one million while counts for passenger train
miles, train miles and employee hours worked have been divided by one thousand.
Unique risk factors for the hazmat discipline are: (1) internal audit rates which were
calculated by dividing the hazmat tons by reports filed with DOT's Research and Special
Programs Administration (RSPA) using calendar year data (If a railroad had not filed a
report with RSPA, the number one was used to generate a rate); and (2) Regional
Inspection Point counts from regional files.

Midterm Meeting of the Resource Allocation Team

The team composed of all Regional Administrators, Project Safety Coordinators and headquarters
managers will meet semiannually.

The team will review safety information to analyze whether the Agency is maximizing its resources. If the
team determines that an adjustment is needed, resources will be reallocated.

Clarification to Regional Staff on FRA Priorities

Regional Administrators are responsible for providing clarification to regional staff on FRA priorities and
how resources will be allocated between SACP projects and site-specific inspections based on the annual
resource allocation plan described in item one.

Regional Administrators are expected to analyze where inspectors have inspected and what was
inspected to assure that we are maximizing our efforts to achieve zero safety hazards.

An inspector assigned to a SACP project will find they have less time to perform traditional site-specific

inspections. Therefore, the Regional Administrators need to assure that the time available for inspections
by all inspectors is reasonably focused on the critical safety hazards.
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Roles of SACP and Traditional Site-Specific Inspections

FRA will use its SACP process for system-wide improvements of safety problems and traditional site-
specific inspections to target individual problems.

Traditional site-specific inspections will also be used to support SACP projects by monitoring each
railroad's compliance with its Safety Action Plan.

Railroad Safety Action Plan initiatives are designed to correct systemic safety problems. Using the Safety
Audit process, FRA monitors a railroad for compliance using site-specific inspections, industry listening
sessions and continuous communication between the SACP team leaders for FRA, labor and railroad
management.

Safety Assurance and Compliance Program Role

SACP complements site-specific inspections with a comprehensive system-wide analysis of a railroad's
systemic problems.

FRA, States, labor and railroad management work together to identify problems. The objective is to
eliminate safety hazards before they become problems.

Traditional site-specific inspections are critical to the success of SACP efforts. Site- specific inspections
along with a railroad's safety record verify that the SACP resolutions of systemic problems have been
achieved.

Description of what happens with a systems approach to resolving safety hazards.

- Safety Profile: SACP projects are initiated based on information gathered during the Safety
Profile process. Rail labor and management work with FRA and States in the development of a
railroad's Safety Profile. Activities include identifying a railroad's safety strengths and
weaknesses by compiling a list of reportable accidents/incidents, findings from site-specific
inspection data including potential violations, summaries of "listening sessions" (interviews with
railroad employees and management) and other safety specific problem areas. During this
process, FRA is unlikely to assess civil penalties against a railroad for problems disclosed by its
management in order to facilitate the railroad's participation in assessing its own weaknesses.

- Senior Management Meeting: During a Senior Management Meeting, FRA presents Safety
Profile findings to railroad labor and senior railroad management.

- Safety Action Plan: Railroad management prepares a draft Safety Action Plan in response to
FRA's Safety Profile, which is presented during a Senior Management Meeting. FRA and railroad
management, with participation from rail labor and States, negotiate the final Safety Action Plan.

-- The final Safety Action Plan becomes an informal "contract" between railroad
management, FRA, States and rail labor to remedy safety hazards. The "contract"
contains long-term measures to correct concerns, interim measures to ensure safety, the
designation of a responsible railroad officer and an implementation schedule.

-- FRA notifies the designated responsible railroad officer concerning how and when the
agency will verify corrective safety measures by the railroad, and makes clear that FRA
inspectors will inspect to assure compliance and that FRA stands ready to take any
necessary enforcement action when we have identified noncompliance with a Safety
Action Plan.
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- Safety Audit Process: The Safety Audit process is the primary means by which FRA monitors a
railroad's compliance with its Safety Action Plan "contract." The goal is to quickly resolve
systemic safety problems so that we can achieve zero safety hazards.

-- FRA's SACP manager gathers information from site-specific inspections, industry
listening sessions and continuous communication between the SACP team leaders for
labor and rail management. The information is used to verify that remedies are occurring
within a reasonable time period.

-- FRA suspends the assessment of most civil penalties concerning matters covered by a
Safety Action Plan during the first phase of a Safety Audit when the subject railroad is
beginning to implement its Safety Action Plan. Except in egregious cases (see focused
enforcement guidelines), safety is best served by refraining from assessing civil penalties
as long as the railroad is timely in carrying out system-wide improvements agreed upon
in a Safety Action Plan.

To illustrate this process, an FRA safety assessment on a northeastern railroad uncovered a number of
systemic signal and grade crossing problems. The railroad agreed to develop a Safety Action Plan,
which incorporated the following:

- replace signal cables showing evidence of deteriorating insulation resistance;

- test soft core iron signal relays in accordance with FRA prescribed intervals;

- install light-out protection at specific interlocks;

- replace a particular type of track relay, which is prone to manufacturing defects;

- Improve the quality of employee training and railroad instruction manuals relative to the
testing and inspection of signal system;

- develop a plan to monitor and test the integrity of the transaction return bonding system;
and

- improve inspection of interconnected grade crossing circuits.

To date, the railroad has corrected many of the signal and grade crossing problems ahead of schedule.
If, however, violations of the Safety Action Plan were found, vigorous enforcement action would be taken
promptly.

An inspector who detects a violation involving failure to implement the terms of a Safety Action Plan must
contact FRA's SACP Team Leader for the project. The SACP Team Leader is then expected to contact
the appropriate regional manager(s), Office of Safety headquarters and Chief Counsel, as appropriate, to
decide on the appropriate course of action.

All communications between inspectors and regional offices, headquarters, or counsel about enforcement
against a railroad that is subject to a SACP process must be made through or with (for example, in
conference calls or meetings) the SACP Team Leader. This communication pattern is necessary for
SACP Team Leaders to be both responsible and accountable for what happens during SACP processes.
For this to work, it is also essential that SACP Team Leaders facilitate communication among inspectors,
regional managers, headquarters, and counsel. More, and better, communication is the goal.

To achieve maximum benefit from SACP activities, FRA is quickly establishing partnership agreements
between FRA, rail labor and management, States, and suppliers. These agreements operate best when
flexible enough to expand beyond the specific tasks that first brought the parties together. The objective
is to institutionalize the partnership process so that employees have a continuous involvement in deciding
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the best operating procedures to achieve zero safety hazards. When possible, SACP activities will
continue with no defined ending date providing clear safety benefits are expected from the continued
partnership. FRA will work with all parties on current activities, changes to existing activities, and
formulating new activities to support the partnership process.

Tracking SACP Projects

SACP Team Leaders are assigned the responsibility of maintaining the master Senior Management
Meeting file and all subsequent activities. Quantitative measures selected to highlight the reason for the
SACP action will be clearly noted in the master file. Data gathered during the Safety Profile analysis will
be FRA's quantitative benchmark measures. Copies of master files including quantitative measures are
provided to Project Safety Coordinators who transmit documents to the Office of Safety Assurance and
Compliance headquarters.

Office of Safety Assurance and Compliance headquarters contact for the field Project Safety Coordinators
will maintain a central file that tracks the progress of SACP projects to determine if a SACP action has
contributed to achieving zero safety hazards. SACP projects that fail to achieve the expected safety
improvements require follow-up safety action. The type of action will depend on the amount of
cooperation FRA receives from railroad management. If a railroad has not been cooperative, FRA needs
to plan on focused enforcement actions.

Traditional Site-Specific Inspection Role

Effective site-specific inspection preparation includes the use of FRA's accident/incident and inspection
databases. Inspectors are expected to spend a high proportion of their inspection time trying to find and
eliminate the types of safety problems that are actually causing large numbers of accidents and injuries.

Site-specific inspections that are focused on the more critical safety hazards are more effective in helping
us achieve our safety goal of zero safety hazards.

To avoid conflicts between SACP initiatives reached during SACP Senior Management Meetings and
ongoing traditional site-specific activities on the same railroad, the Office of Safety Assurance and
Compliance will maintain a matrix that shows that the agreements are between FRA, States, railroad
labor and railroad management with a FRA contact for each railroad agreement. The matrix will be
maintained in a central network file by the Project Safety Coordinators that can be accessed by everyone
in the field and headquarters.

- For example, FRA's SACP Senior Management Meeting with rail labor and XYZ railroad
results in a Safety Action Plan that focuses on five systemic safety problems.

-- FRA's Safety Audit will focus on the five systemic safety issues by contacting railroad
management and rail labor to get progress reports.

-- FRA and State inspectors must also conduct traditional site-specific inspections to verify
compliance.

-- If each discipline has a systemic safety issue, the matrix for XYZ will show the regulation
that applies to each discipline and the FRA person that the inspector should contact.

- If an MP&E Inspector conducting a traditional site-specific inspection discovers a
violation of a safety regulation listed on the matrix, the inspector must contact the
Team Leader listed on the matrix for XYZ. The inspector needs to report what
was found, make a recommendation, and get further guidance from the Team
Leader on the appropriate action to take.
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- Traditional site-specific inspections need to continue before, during and after negotiations
with XYZ. Without continued site-specific inspections, FRA will not be able to effectively
verify that the XYZ has committed to correcting the systemic problems.

Appendix C of the FRA report to Congress, Enhancing Rail Safety Now and Into the 21st Century
provides detailed guidelines for routine site-specific safety inspections.

Verification of Compliance

The achievement of SACP objectives is verified through FRA's follow-up discussions with senior railroad
management, rail labor and conducting traditional site-specific inspections. The site-specific inspections
will be done before, during and after a SACP agreement with railroad management and target the
greatest safety hazards.

Inspectors should use site-specific accident and incident data to target particular parts of the regulations
for assuring a railroad's compliance with Federal safety regulations. An inspector inspecting for
compliance should be spending a greater portion of time on railroad operations that are causing the
accidents and incidents.

- For example, OP's top accident cause as reported over a four-year period (1993- 1996)
was H702 (switch improperly lined). This human factor cause accounted for 21 percent of the "Top 10"
Human Factor cause codes. The second most frequently reported human factor cause code was H306
(shoving movement, absence of man on or at leading end of movement), accounting for another 19
percent of the "Top 10" human factor accidents. Of the universe of 91 human factor accident cause
codes reported over the stated four-year period, 1,930 or 55 percent of these human factor accidents fell
into the "Top 10" human factor accident causes. These types of statistics tell us that inspectors should be
reviewing a railroad's accident and injury history to ensure that FRA is focusing its inspection activity on
the safety hazards that are occurring most frequently.

Allocation of Resources

Regional Administrators and Regional Operating Practices Specialists are responsible for coordinating
Operating Practices inspection activities and assignments within the region to maximize effective
utilization of our limited human resources.

The Railroad Safety Specialist will coordinate the activities of the inspectors consistent with the program
objectives of the Regional Administrator. A number of factors influence the dynamics of
inspection/investigative activities within the assigned territory of the inspector. Compliance on the part of
railroads may be compromised for economic reasons. At times, non-compliance results from dynamic
changes within the industry due to mergers, consolidation of facilities, changing operations, adoption of
railroad rule changes, and associated programs of instruction. Still others result from unfamiliarity with
Federal regulations and railroad rules when normal attrition of railroad employees results in loss of
institutional knowledge. However, regardless of the reason, the industry's history has demonstrated that
when safety requirements and programs are compromised, the negative impacts continue to increase.
Hence, a constant monitoring process provides the essential information the Operating Practices
Inspector, Specialist and Regional Administrator need to properly respond to the changing railroad
environment.

There are a number of mechanisms on which inspector allocation is determined:
Accident/Incident Information

Complaints Received
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Number of Defects or Violation Activities

Consolidation, relocations, and mergers of railroad operations

Inspector Priorities

The allocation of resources will often deviate from the desired goal because of unforeseen events. When
these events occur, Regional Administrators, Specialists and Inspectors will base human resource
allocation decisions on the following priorities (listed in the order of importance):

Accident/Incident Investigations (including false proceed signal failure investigations)
Congressional Complaint Investigations

Petitions for Waiver Investigations

Compliance Audits

Regular Complaints

Special Investigations (e.g., sample car, steam locomotive, OSHA, etc.)

Automated Track Inspection Program (ATIP-T-10 Geometry Car) activities

Site-Specific (Routine) Inspections

Beginning, Ending and Times of Inspections and
Investigations

Operating Practices inspections and investigations are to be conducted during the inspector's duty hours.
On certain occasions, it will be essential to our mission to conduct inspections, investigations, or
surveillance activities outside of the established duty hours. When an inspector determines it is
necessary to conduct his or her activities at times other than the inspector's duty hours, the inspector
should notify his or her Regional Specialist in advance of planned activity. Alternative Work Schedule
programs, overtime or compensatory time programs are designed to facilitate such activities, and should
be utilized.

Advance Notice of Inspections

Inspectors should not routinely provide railroads with advance notice of planned inspection activities.
However, an inspector may exercise his or her discretion in determining when advance notice of
inspection is necessary to ensure the availability of records, equipment, officials, or persons to be
interviewed, and thereby enhance efficient utilization of resources.

Signing Waivers

While conducting inspection/investigation activities in conjunction with FRA official business, inspectors
may not sign waivers, which release railroads, companies or their representatives from responsibility for
any personal injury, loss or damage to the inspector's belongings or U.S. Government property.

Inspectors may sign visitor or guest registers in order to gain entry into the premises to be inspected,

provided the signature constitutes no form of release or waiver of responsibility, or limits the inspector's
access to areas germane to the inspection. When an inspector is uncertain of the legal effect of signing a
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visitor or guest register, the inspector will consult the Regional Specialist or his/her designee for advice
prior to signing the register.

Corrective Handling With Railroad

Upon completion of an inspection, the inspector shall confer with a railroad or company representative
and advise the person of all conditions and practices disclosed by the investigation which may constitute
non-compliance with Federal safety standards or railroad rules. The inspector should also indicate the
applicable section or sections, which may have been violated. Appropriate copies of the completed
inspection report, FRA form 6180.96, should be left with the railroad or company representative at the
conclusion of the inspection or investigation, when practicable. Copies of inspection reports may be
mailed or sent by facsimile in order to facilitate delivery to the appropriate railroad manager.

Follow-Up Investigations

Often, regular inspections disclose unsatisfactory safety conditions. When such conditions jeopardize
railroad employee or public safety, it is important that the condition be corrected as soon as possible.
FRA shall confirm that the non-compliant condition has been corrected through follow-up investigations or
inspections.

Follow-up investigations or inspections are conducted as regular inspections that also identify actions
taken on prior violations or deficiencies. An important principle to a follow-up investigation or inspection is
that it need not be conducted at the same railroad location or facility where the original violation or
deficiency was discovered. If, through further investigation or inspection, the inspector concludes the
causal factors of the non-compliance have been resolved and that corrective actions have been initiated
to prevent a reoccurrence, a follow-up investigation or inspection has occurred.

In case of less egregious violations or deficiencies, the Inspector and Specialist may exercise discretion
in scheduling follow-up investigations or inspections in balance with our other inspection priorities. These
types of investigations or inspections should still be conducted within a reasonable time after the initial
violation or deficiency was discovered.

Certain situations require mandatory follow-up investigations within 30 days from the day of discovery.
These follow-up investigations are required in situations:

Where FRA has issued an emergency order based on a risk to personal or public safety;

Where an inspection determined that the railroad failed to report death, injury or occupational iliness,
highway-rail crossing, and/or rail equipment accidents/incidents;

Where certain occurrences have generated public concern, special interest, or have high public visibility;
or

Where the railroad failed to report excess service to the FRA, as required by 49 CFR 228.19.

FRA T-10 Track Geometry Car Inspections

FRA operates a self-propelled ATIP (Automated Track Inspection Program) T-10 Track Geometry car
through its contractor, Ensco, Inc. for the purpose of inspecting track nationwide for compliance with the
Track Safety Standards. Through the use of state-of-the-art electronic sensing and data processing, the
T-10 car is able to collect track geometry data while traveling at speeds up to 80 mph. In the
measurement process, data are displayed on oscillographs and simultaneously processed in real-time to
produce printed reports for distribution to the railroads and FRA. The oscillographs visually indicate the
condition of the track being surveyed and are compared to the actual track as viewed from the rear of the
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survey vehicle by and FRA Track Inspector and railroad representative. Operation of the T-10 is
governed by the "Operations Plan for FRA Survey Vehicle T-10," revised January 1993.

FRA OP inspectors are assigned to monitor operations of the T-10 Track Geometry inspection car in
order to ensure that the car is operated in a manner that protects the safety of FRA, Ensco, and railroad
employees operating the car, railroad employees and operations with which the car interfaces during its
operations, and the general public. In order to accomplish this mission, FRA OP Inspectors assigned to
T-10 must be fully cognizant of all operating conditions affecting T-10.

A "NO SMOKING" policy will be adhered to and enforced on T-10. This applies to all FRA employees,
Ensco employees and consultants and railroad personnel. The Ensco Survey Director will encourage
personnel to remain aboard during Instrument Verifications but must be aware that one or more vehicle

occupants might detrain to smoke outside. All FRA and Ensco personnel should remain alert to the fact
that all personnel are onboard T-10 prior to resumption of movement.

Survey Schedule

As a general rule, the train and engine crew should be called on duty for 7:30 a.m. with normal departure
time at 8 a.m. Of course, the actual on-duty time can be adjusted earlier or later to accommodate the
railroad's operational and/or maintenance activity. The FRA Track Inspector and Operating Practices
Inspector will consult with the railroad before the day of the T-10 movement to determine the best on-duty
time. Aside from these adjustments, normally the track geometry survey should be completed at about
4:30 p.m.; post-run calibration checks will require approximately 1 hour.

Special Instructions

Where operating rules require work and freight locomotives to be equipped with cab signal, ATC, or ATS,
T-10 must be towed by an equipped locomotive. When requested by the FRA, railroads will provide at
FRA cost, the following:

Locomotive power (with short nose forward) 110-psi brake pipe

Operating crews

Security for measurement cars during extended stops, overnight and weekends

Number 2-diesel fuel for diesel generators

Potable water

NOTE: Single unit vehicles of this type do not always effectively shunt track circuits.
Radio Communication

The engineer-pilot shall have a radio with appropriate frequencies to maintain communication with the
train engineer and/or railroad facilities.

Train Speed

The maximum train speed will be set by the applicable railroad.
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Safety Rules/Regulations

The Survey Director is designated as Safety Officer for this survey and as such is responsible for
ensuring all survey activities are performed in a safe manner. The Survey Director is the only person who
can give permission to the engineer-pilot to move the consist. The engineer-pilot must make himself
available to the Survey Director. FRA Safety Rules as they relate to the vehicles and their operation are
compatible with applicable railroad rules.

Roadway Worker Protection

When operating T-10, Ensco is a contractor to FRA, and not a contractor to a railroad. Ensco's authority
to be on railroad property derives from FRA's authority under 49 U.S.C. § 20103, and Ensco is an agent
of FRA for operations under the T-10 contract.

When on the individual railroads, FRA policy requires its employees (and agents) to abide by the
provisions of the railroad's plan for compliance with the Roadway Worker Protection (RWP) rule. In
principle, FRA should designate specific Ensco employees to work under the FRA policy and abide by the
provisions of the railroad's plan in all respects other than qualification and designation by the railroad.
Ensco's "railroad training" would consist of requesting and receiving appropriate job briefings from
railroad personnel to determine the on-track safety procedures at any time and location.

When it is necessary for Ensco employees to stop the T-10, detrain and occupy the track structure for the
purpose of performing instrument verification checks, mechanical inspections, or for servicing of the car,
these employees must be in compliance with the provisions of the railroad's RWP plan. Under these
conditions, for the track the T-10 is operating on, the Ensco employee(s) would be under the operating
rule protections afforded to the T-10 vehicle. If the Ensco employee(s) would occupy a position within
four feet of an adjacent main track, RWP protection must be established. A railroad employee can serve
as a watchman for Ensco employee(s) under these conditions.

The following directive clearly establishes FRA's safety standards and the Operating Practices Inspector's
authority over general operation of the car.

Supplemental Instructions for FRA OP Inspectors Assigned
to the ATIP T-10 Vehicle (effective: September 11, 1991)

The following instructions are a supplement to any applicable Federal and carrier rules, as well as to
Ensco's Operation Plan. For purposes of these instructions, a main track is any track outside the
confines of a yard.

1. The control and authority for T-10 operation rests with FRA, not Ensco, with respect to the safe
movement of the car. The senior on-board FRA Operating Practices Inspector/Supervisor will be
the final decision-making authority on the proper course of action. Contact with the Regional
Administrator or his designee will be made at the earliest practical time should an unusual or
unplanned event occur which materially changes T-l0 schedule or operational capability.

2. The OP Inspector is responsible for daily coordination with railroad train dispatchers to ensure T-
10 operating instructions are understood and to resolve any questions or concerns regarding T-
10 operations.

3. T-10 operating instructions will be read to each locomotive engineer pilot by the Ensco crew chief
in the presence of the FRA OP Inspector prior to T-I0 movement.

4. The locomotive engineer pilot will be asked by the OP Inspector if he or she fully understands the
instructions, and confirm that the vehicle is being operated as a train by the railroad.
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10.

11.

12.

13.

14.

15.

16.

Prior to operation of T-10 on the main track, the OP Inspector must ascertain through the pilot the
method(s) of operation in effect on the route to be traveled. Reference to applicable operating
documents will be made to confirm such information as applicable.

In the event reverse movements are necessary on the main track, when conditions so warrant,
OP Inspectors will instruct the car operator to change ends and operate from the rear of the car.
Conditions, which will require changing ends, include movement through interlockings,
movements over multiple highway-rail crossings, or movements of a significant distance (2 miles
or more).

The OP Inspector will communicate with the locomotive engineer pilot (or the locomotive engineer
and conductor when towed) and will examine pertinent qualification documents as required under
49 CFR Part 240. The pilot must be currently qualified over the routes and railroad(s) involved.

Prior to operation of the vehicle on the main track, the OP Inspector will personally inspect
applicable forms, bulletins, orders or clearances for accuracy and to ensure the vehicle is being
operated as a train. If other FRA employees are aboard, they will inspect these documents as
soon as practical. The inspectors must not request or accept copies of these authorities until they
are fulfilled or annulled. FRA inspectors are assigned to T-10 to ensure compliance with Federal
rules, railroad rules, and T-10 operating instructions by railroad and Ensco employees.

FRA inspectors are not to be directly involved with the movement of the vehicle insofar as
operating the controls, talking over the radio regarding movement authority, or adjusting/operating
any vehicle survey computers or equipment. FRA OP Inspectors are to be aware of T-10
movement authorities at all times and will question the pilot if any doubt exists regarding route,
signal indication, speed or other operational element. If necessary, T-10 will be stopped until the
OP Inspector achieves a clear understanding of movement intent.

Prior to operation of T-10 on each segment of main track, the OP Inspector will review and note
the limits of each applicable movement authority, and applicable method of operation involved.
When practicable, other FRA personnel on board will also review each authority.

When T-10 is in motion, FRA personnel are to limit conversation with the locomotive engineer
pilot and T-10 operator to matters of official business related to the movement of the car. Idle
conversation or small talk while T-10 is in motion is inappropriate and distracting.

All FRA employees aboard will jointly determine from appropriate persons all relevant speed
restrictions, which will be encountered en route. All FRA employees aboard will assure
compliance with each speed restriction. The internal communication system may be used for this
purpose if appropriate.

The OP Inspector will assure the locomotive engineer pilot notifies the vehicle operator of the limit
of authority and authorized speeds a sufficient distance in advance of any speed or movement
restrictions.

T-10 may be operated within the confines of a yard provided the movement is approved by proper
authority and is piloted by a railroad employee qualified on the physical characteristics.

T-10 must not be operated on the main track unless a qualified locomotive engineer is piloting the
movement. This requirement also applies on main track within yard limits.

Train orders, DTC, TWC, MBS or other mandatory directives must be transmitted and received in
compliance with 49 CFR Part 220.61. For purposes of this instruction, all references to
crewmembers apply only to the locomotive engineer pilot. If the locomotive pilot cannot remain in
the control cab while receiving such directives, the vehicle must be stopped.
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17.

18.

19.

20.

In the event the T-I0 Ensco operator is to be relieved due to hours of service constraints, the
railroad locomotive engineer pilot should be utilized to continue car operation to a point of final
tie-up. Should the pilot be prohibited from operating the car, the survey should be stopped at a
suitable point short of scheduled tie-up or a locomotive should be requisitioned for tow-in. (This
contingency is one that should be addressed at the beginning of the survey to allow for ample
planning). If, in the opinion of the FRA Operating Practices Inspector, the locomotive engineer
pilot is capable of continuing T-10 operation, sufficient supervised familiarization training time (45
minutes to 1 hour) for the locomotive engineer pilot should be allowed prior to Ensco operator's
hours of duty expiration.

If the operating authority does not include permission to operate on the main track within yard
limits, FRA employees must ensure the applicable timetable or other instructions are complied
with before entering such limits. This applies when necessary to operate either with or against
the current of traffic. The carrier employee in charge of the main track within these limits must
specifically state that authority to operate within yard limits has been granted.

Ensco employees are required to comply fully with FRA Blue Signal Regulations when inspecting,
repairing, servicing or testing the vehicle. Ensco employees may request that a railroad
employee operate a railroad switch or derail, but the Ensco employee must apply the blue signal
and locking device. Although instrument verification (IV) checks are not covered by blue signal
regulations, a blue signal must be displayed on or near the control stand at a readily visible
location when they are conducted if the vehicle operator is not seated at the controls.

Each OP Inspector must complete and submit an FRA F6180.96 for each day assigned to the
vehicle. Deficiencies identified on the F6180.96 will apply to the railroad. If more than one
railroad is involved on any particular day, a separate inspection report must be completed for
operations on each railroad.

Appendix C - FRA T-10 Operating Rules

T-10 is a modified SPV 2000 rail diesel car, which measures track geometry for compliance with Federal
regulations. Each railroad is governed by the following when T-10 is operated in the self-propelled mode.

1.

2.

Each train dispatcher handling T-10 must be furnished with a copy of this Appendix.

T-10 must be operated in compliance with Federal regulations and the rules and instructions of
the railroad over which it is being operated.

The railroad must provide a qualified engineer pilot for the vehicle. T-10 must not be operated on
a main track, inside or outside yard limits, unless the qualified engineer is piloting the movement.
The pilot must notify the T-10 operator of the limits of movement authority and authorized speeds
a sufficient distance in advance of any movement or speed restrictions.

T-10 must be operated as a train except that automatic signals must not be relied on to provide
protection against following movements. Alternate methods of protection, including controlled
signals where feasible, must be utilized to provide protection against following movements.
When the method of operation can provide for absolute block protection against following
movements, it must be provided. When the method of operation cannot provide for absolute
block protection, the railroad must determine and provide the maximum level of protection
available against following movements.

T-10 must not be operated by lineups or other track car authorities and must be governed by
signal indications in signal system territory.
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10.

11.

12.

13.

14.

15.

16.

T-10 is prohibited from making a reverse movement, regardless of distance, unless the
movement is fully protected and made in accordance with the railroad's operating rules.

Traffic control machines must be operated manually for T-10 movements. Automatic clearing and
automatic routing features must not be used. The control machine operator must be kept
informed of the progress of T-10 from one control point to another. Where provided, electrical or
mechanical blocking devices must be used on switch and signal controls.

Interlocking machines must be operated manually for T-10 movements. Automatic clearing and
automatic routing features must not be used. The operator of an interlocking must not change
the position of any switch or indication of any signal until informed that T-10 is clear of the
interlocking or a section thereof. Where provided, electrical or mechanical blocking devices must
be used on switch and signal controls.

T-10 must approach all interlockings prepared to stop until the route is known to be clear.

If T-10 is stopped within the limits of any interlocking, the control operator or dispatcher must be
notified of the stop and the precise location.

T-10 should not be stopped within the limits of an automatic interlocking or a non- interlocked
railroad crossing at grade. If such a stop cannot be avoided, T-10 must be fully protected against
conflicting movements at once. Flag protection will be provided unless other positive methods of
protection are available or relieved of this responsibility by the train dispatcher.

In automatic block signal system or traffic control system territory, T-10 should not be stopped on
sand. If such a stop cannot be avoided, T-10 must be moved immediately a sufficient distance to
clear the sanded portion of the rails.

T-10 must approach all highway grade crossings equipped with automatic protection prepared to
stop until it is determined that the protection is working and continues to work as T-10 passes
over the crossing. Flag protection against highway vehicles must be provided when automatic
protection does not operate properly or when required by railroad rules or instructions.

T-10 may be operated within the confines of a yard provided the movement is approved by proper
railroad authority and is piloted by a railroad employee qualified on the physical characteristics of
the yard.

Except within a locomotive servicing area or car shop area, T-10 may be repositioned at any time
on a track or portion of a track, which is exclusively occupied by T-10 and protected by blue
signals. Within a locomotive servicing area or car shop area, T-10 may be repositioned only after
the railroad employee in charge of the workers authorizes the movement. Blue signal
requirements must be complied with.

No more than four persons are permitted to occupy the control cab of T-10. These four persons
are the vehicle operator, forward observer, engineer pilot and either the FRA Operating Practices
Inspector or a railroad operating department supervisor. If the Operating Practices Inspector is
not in the control cab, he/she must be stationed in the immediate vicinity of the cab, at a location
from which the operation can be monitored.

Reporting of Accidents Involving FRA T-10 Vehicles

Any accident, which involves the T-10 vehicles, the T-10 train consist, or any personal injury or death
resulting from the operations of a T-10 vehicle shall be reported immediately to:

1.

The appropriate Regional Administrator and the Office of Safety Analysis.

2-20



June 1, 2003 OP Compliance Manual

2. The Staff Director of the Track Division.

With information provided by regional personnel and the T-10 Program Manager, the Office of Safety
Analysis will prepare and distribute a Railroad Accident Notification (FRA Form 6180.41) to all
concerned. The Regional Administrator will designate an inspector to investigate each accident. This
inspector will be responsible for the coordination, preparation, and timely submittal of a written report to
the Washington office. The original report will be forwarded to the Office of Safety Analysis and a
complete copy to the Staff Director of the Track Division.

Deterrents to Inspection or Investigation Activities
Refusal to Permit an Inspection or Investigation

Under no circumstances will an inspector engage in a dispute when denied permission to conduct an
inspection or investigation. When a person refuses to permit an inspection or investigation, the inspector
should request an explanation for the refusal. The inspector should leave the premises and immediately
report the circumstances of the refusal to the Regional Specialist. The Regional Specialist will notify the
Regional Administrator or Deputy Regional Administrator, the Washington office, or the Office of Chief
Counsel.

Interference with an Inspection or Investigation

Where entry to railroad premises is allowed and a person interferes with or limits an important aspect of
the inspection or investigation, the inspector shall exercise his or her judgment as to whether the work
should be continued. Whatever the decision, the inspector should report the circumstances to the
Regional Specialist, who will notify the Regional Administrator, the Washington office, or the Office of
Chief Counsel. A written memorandum summarizing the circumstances and nature of the interference
should be submitted to the Regional headquarters.

In any instance where the inspector encounters forcible resistance, or the threat thereof, in the
performance of his or her duties, the inspector should immediately stop the inspection activity, withdraw

from the scene and report the circumstances to the Regional Specialist and Regional Administrator, the
Washington office, or the Office of Chief Counsel.

Strike or Labor Dispute

When FRA field personnel arrive at an inspection point and find that the railroad, or other person, is
involved in a labor dispute which has escalated to a work stoppage or strike, the inspector must promptly
notify his or her Regional Specialist, and report the circumstances of the work stoppage. This information
will be promptly communicated to the Washington headquarters, and should include:

Location of pickets and date/time they were placed

Impact on rail commuters or passenger services

Impact on railroad operations (service shutdowns or curtailment, etc.)

Shipper/receiver disruptions

Reported interference with railroad operations or vandalism

Impact or potential impact on public safety
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FRA personnel whose official duties require them to cross picket lines must use good judgment. Safety
must be our first priority and it is not expected or authorized for FRA personnel to take any action, which
could cause them reasonable fear for their own personal safety. Under most circumstances, an inspector
should display their credentials to those in charge of the picket lines and explain that they are entering the
property to conduct Federal railroad safety compliance activity. The inspector should make every
reasonable effort to accomplish their official duties without exposing themselves to unreasonable risk.
Remember that these are often emotional situations and you should do all you can, not to exacerbate the
situation, express any personal opinions, or engage in any confrontation. Promptly report any problems
in this area to your Regional Specialist or Deputy/Regional Administrator.

Cooperation with Industry and Other Governmental Agencies

Inspectors shall assist other governmental agencies, public representatives, and industry representatives
when directed by the Regional Specialist. Inspectors must also provide certain information to other
governmental agencies and state and local representatives (see Chapter 6, Accident Investigations).

Credentials

Any officer, employee, or agent of the Department of Transportation is required to display proper
credentials upon request. Consequently, it is essential that when conducting an inspection or
investigation the inspector shall possess his or her credentials. Inspectors shall offer their credentials for
identification when asked.

Statements of Witness and Reports of Interview

Standard verbiage FRA Statements of Witness and Reports of Interview should not be confused. Each
has a specific purpose and usefulness in reporting information as part of our inspection, investigation and
enforcement activities. A Statement of Witness is considered to be an evidence document, while a
Report of Interview provides a means to record and report information provided by an individual for our
use.

A Statement of Witness is required if an employee's statement provides essential evidence supporting a
violation action. On the other hand, a Report of Interview which includes an admission against interest (a
manager or supervisor admits ordering a crew to violate a regulation), or which merely provides additional
information, may be included in a violation report. Two factors must be considered when deciding
whether a Statement of Witness is necessary, or if a Report of interview is acceptable. Occasionally,
these two factors overlap, but each must always be taken into account:

The need to protect the identity of a complainant (whistle blower); and,
The need to provide sufficient evidence to prove an alleged violation.

Section 5(b) of the former Rail Safety Improvement Act of 1988 requires us to protect the identity of a
person who provides information used to prosecute a railroad or person (whistle blower protection). FRA
policy defines a "whistle blower" as a person who comes to FRA with information about an alleged
violation by a railroad or person. This need not involve a formal written complaint, but can also include an
informal contact in the field. Not all persons who provide us with information are considered whistle
blowers, however. For instance, an employee, supervisor, manager or officer of a railroad carrier who
provides information in response to questioning by an FRA inspector during an accident investigation is
not a whistle blower for the purposes of Section 5(b). Therefore, we are not required by law to protect the
identity of that individual (however, it is certainly permissible to do so if whistle blower protection is
requested).

If a union representative files a complaint with FRA on behalf of an employee, the employee is the actual
complainant (entitled to protection), as it is his or her personal knowledge upon which the complaint is
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based and the union representative is acting on his or her behalf. If the union representative files a
complaint without the knowledge or consent of the employee, the employee is still the party with personal
knowledge, and is entitled to protection.

Signed Statements of Witness used to support a violation report are provided to railroads, individuals, or
persons as part of the supporting documentation for the violation report, during the claims collection
process. If an employee is unwilling to provide a signed Statement of Witness, a Report of Interview or
an unsigned Statement of Witness may be used to supplement other documentation or add information
for Chief Counsel's Office in prosecuting the railroad, but must not be attached to the railroad's copy of
the violation report or otherwise provided to the railroad.

If an employee is unwilling to sign a Statement of Witness, and a violation action cannot be supported by
other documentation or the inspector's direct observations, a civil penalty action violation is not
appropriate and FRA will decline prosecution.

FRA's standard verbiage Statement of Witness form and standard Report of Interview format are provided
on the next two pages for your use. When using a Statement of Witness form, the inspector (or the
witness) should record the witness's statement in clear language that captures the essential elements and
facts of evidence provided by the witness in the body of the statement.

Either the Statement of Witness or Report of Interview may follow a question and answer format or a
narrative format, or a combination of both formats. It is frequently helpful for the inspector to develop a
list of questions before commencing an interview. These questions and the responses may become the
entire statement, or the basis for a further narrative discussion within the statement. Before closing the
interview or statement, the inspector should always offer the person interviewed or witness an opportunity
to provide additional pertinent information to the case at hand.

After the witness reads the statement and agrees that the statement is accurate, the inspector and
witness should sign and date the form. Occasionally an inspector may find it necessary to obtain a
Statement of Witness to support an enforcement action, but cannot be present when the individual signs
the statement. An inspector should not rely on the Statement of Witness unless there is a mechanism for
verifying the identity of the person providing the Statement of Witness. If the Statement of Witness
cannot be signed in the presence of an FRA employee, it may be signed and properly notarized in the
presence of a Notary Public, and then delivered to the inspector. A notarized statement may then be
used to support the enforcement action.
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The format for a Statement of Witness is as follows:

FEDERAL RAILROAD ADMINISTRATION
Statement of Witness

I, , make the following voluntary statement to

, who has identified him or herself to me as a representative of the Federal
Railroad Administration (FRA). No threats or promises have been made to induce me to give this
statement. | understand that a copy of this statement will be provided to any person (whether an
individual, corporation, or other entity) whose violation of the Federal railroad safety laws may be proven,
in whole or in part, by this statement, and/or to that person's counsel, when and if enforcement action is
taken based in whole or in part on this statement. | further understand that such enforcement may
include: a demand for a civil penalty for a violation of the railroad safety laws; the issuance of an
emergency safety order; the initiation of a compliance order proceeding; the seeking of an injunction; or
the initiation of a disqualification proceeding to remove an individual who is unfit to perform safety-
sensitive service in the rail industry from such service for a specified period of time. If it subsequently
becomes necessary for FRA to support its enforcement action in an administrative hearing or in court, |
will testify to the facts set forth below in that hearing or lawsuit.

| understand that 49 U.S.C. §20109 (formerly section 212 of the Federal Railroad Safety Act of 1970)
makes it illegal for a railroad carrier to discharge or in any manner discriminate against any employee
because that employee (1) filed a complaint or brought or caused to be brought a proceeding related to
the enforcement of the Federal railroad safety laws, or (2) testified, or will testify, in that proceeding. |
also understand that any dispute, grievance, or claim that may arise under §20109 will be resolved under
the procedures of the Railway Labor Act.

[INSERT THE STATEMENT OF WITNESS HERE]
| have read the statement above, and it is all true and correct to the best of my knowledge and belief.

Date:

(Witness signature)

Signed in the presence of

(Name)

(Title)
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The following is an example of a Statement of Witness:
FEDERAL RAILROAD ADMINISTRATION
Statement of Witness

l, Dolores Doright , make the following voluntary statement to _Geraldo Gomez
who has identified him/herself to me as a representative of the Federal Railroad Administration (FRA).
No threats or promises have been made to induce me to give this statement. | understand that a copy of
this statement will be provided to any person (whether an individual, corporation, or other entity) whose
violation of the Federal railroad safety laws may be proven, in whole or in part, by this statement, or to
that person's counsel, or to both, when and if enforcement action is taken based in whole or in part on this
statement. | further understand that such enforcement actions may include: the demand for a civil
penalty for a violation of the railroad safety laws; the issuance of a warning letter; the issuance of an
emergency safety order; the initiation of a compliance order proceeding; the seeking of an injunction; or
the initiation of a disqualification proceeding to remove an individual who is unfit to perform safety-
sensitive service in the railroad industry from such service for a specified period of time. If it subsequently
becomes necessary for FRA to support its enforcement action in an administrative hearing or in court, |
will testify to the facts set forth below in that hearing or lawsuit.

| understand that 49 U.S.C. § 20109 (formerly section 212 of the Federal Railroad Safety Act of 1970)
makes it illegal for a railroad carrier engaged in interstate or foreign commerce to discharge or in any way
discriminate against an employee because that employee (1) filed a complaint or brought or caused to be
brought a proceeding related to the enforcement of the Federal railroad safety laws, or (2) testified, or will
testify, in that proceeding. | also understand that any dispute, grievance, or claim that may arise under
section 20109 will be resolved under the procedures of the Railway Labor Act.

| am employed by the Bigosh Central Railroad as a Locomotive Engineer headquartered at Bigosh,
Washington. | was originally certified as a locomotive engineer in December 1993, completed re-
certification requirements and was issued a new locomotive engineer certificate in November 1996.

On November 20, 1996, while | was being recertified, the Designated Supervisor of Locomotive
Engineers, Charles Lindberg, boarded my locomotive while | was in the process of conducting a train air
brake test before departing Bigosh yard. He talked to me about the trip | was about to make. When we
were ready to depart, he announced that | had just completed my surprise efficiency test for the year and
my proficiency check ride for recertification purposes. Then he got off my locomotive and | departed the
terminal. He did not ride with me on any part of this trip. | didn't see Mr. Lindberg for the rest of the day,
but | did receive my new certificate a few days later. The certificate had entries on it showing that he
conducted a train ride proficiency test and a surprise efficiency test on November 20, 1996.

| have read the statement above, and it is all true and correct to the best of my knowledge and belief.

Date: June 20, 1997 Dolores Doright
(Witness signature)
Signed in the presence of Tom Franklin
(Name)
FRA OP Inspector
(Title)
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The following is the format for a Report of Interview:

Report of Interview

PERSON INTERVIEWED:
DATE OF INTERVIEW:

PLACE OF INTERVIEW:
INTERVIEW CONDUCTED BY:
OTHERS PRESENT:

Mr./Ms. was interviewed regarding
in substance, the following information:

(Record substance of the interview)
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